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IN TIIE UNI'I'IìD STATBS DISTRICT COURT
I]-OR TIIE DISTRICT OF KANSAS

KENNETH SNYDEII,

l'laintiff,

VS Casc No. l2-CV-2723 JARiDJW

WILLIAM JOIINSON, ct :tl

l)cf'cndants.

MEMORANDUM IN SI]I'I'OIìT OF T) ANTS WILLIAM .IOIINSON AND

)
)
)
)
)
)
)

)
)

E,IìIC CI,AII.K'S MOTION TO DISMISS

Defendants William Johnson ancl Eric Clark (unless otherwise specihed herein,

"Defendants") provide tl-re following Memorandum in SuppoÍ ol' their Motion to

Dismiss.

I. Naturc of thc Mattcr.

Plaintiff has brought an action against Defendants for alleged violations of

Uniforrned Services Employment and Reernployment Rights Act ("USERRA"). The

claims containecl in Plaintiff.s Complaint (Cornplaint, Dkt. /11) are asserted against both

Plaintiff s former employel, Unified Government of Wyandotte County/Kansas

City/Board of Public Utilities, as well as Williarn Johnson and Eric Clalk, two individual

employees of Unified Govelnment of Wyandotte County/Kansas City/Board of Public

Utilities. Delèndants William .Iohnson and Eric Clark seek disrnissal of Plaintiffls

Complaint (Dkt. #l) on the following bases:

A. Plaintiff has failed to state a claim upon which relief can be glanted
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against either Defendant; and

B. No personal jurisdiction exists concerning Plaintiffs claims against

Defendants William .Iohnson and Eric Clark as Plaintiff has failed to serve these

Defenclants with process as required by Fed.R.Civ.P. 4.

Accordingly, Plaintilfs claims against Defendants William .lohnson and Eric Clark

should be dismissed.

il. Statemcnt of Facts.l Because this rnatter is before the Court on a motion

to dismiss, the facts are generally those non-conclusory facts set forth in Plaintiffs

Complaint (Dkt. #1). However, because this motion seeks disrnissal for lack of

jtrrisdiction, the Court may consider rnaterials outside the pleadings. Schntidt v. Cline,

127 F. Supp. 2d 1169, ll75 (D.I(an. 2000)(when reviewing a factual attack on subject

matter jurisdiction, a district court may not presume the truthfulness of the complaint's

factual allegations). Insteacl, "[w]hen a defendant challenges subject matter jurisdiction

pursuant to Rule 12(bXl),'the district court is to regard the pleaclings as mere evidence

on the issue, and may considel evidence outside the pleadings without converting the

proceeding to one for summary jr"rdgment."' Id. (quoting Richmond, Frederickburg &

Potontac R. Co. tt. (JniÍed States,945 F.2d 765,768 i4tl' Cir'. 1991). A court has wicle

discretion to allow affidavits, othel clocuments, and a limited evidentiary hearing to

resolve disputed jurisdictional facts. Schmidl,l2T F. Supp. 2d at 11751' see also Marcus

v. Kansas, DeparÍntenÍ of llevenue,980 F. Supp. 398, 400 (D. Kan. 1997), reversed on

other grounds,lT0 F.3d 1305 (1Oth Cir. 1999) ("In reviewing a factual attack on subject

matter jurisdiction, a district courl must go beyond the allegations and evaluate the

' These facts are adr¡itted solely forpLrrposes of this rnotion and should not be deemed adrnissions
fot purposes of trial. Wright, Miller & I(ane, Fed.Prac. & Ploc. $ 2722 at 48.
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evidence presented by the parties."). The plaintiff must carry the burden of proving that

subject matter jr-rrisdiction cxists. See Et,ans v. B.lt. Perkins'Co.,166 F.3d 642,646 (4rt'

Cir. \999). Accorclingly, to tl-re extent defendant seeks disrnissal based on lack of

jurisdiction, the Court is not lirnited to the facts set forth in the pleadings.

For pulposes of this motion to dismiss, the relevant facts are as follows:

l. On November 13, 2012, Plaintiff filed a Complaint (Dkt. #1) with the United

States District Court lor the District of Kansas.

2. Plaintiff filecl clains under 38 U.S.C. $$ 4301 to 4333 against the Unihed

Governrnent of 'Wyandotte County/Kansas City, Kansas, a governmental entity

created under the laws of the State of Kansas. (Complaint, Dkt. #I,n2, Counts I &

2).

3. The individual Delendants William Johnson and Eric Clalk have been named

in tl-ris lawsuit. (Con-rplaint, Dkt. #1,I'lT3-4, Counts | &2).

4. The Boarcl of Public Utilities ("BPU") is an administrative agency of a Kansas

nrunicipality. See K.S.A. 13-1220 et seq.

5. On November 19, 2072, a Return of Service (Dkt. #4) was filed purporting to

show service of plocess on Defèndant Eric Clark.

6. On November 19, 2012, a Return of Service (Dkt. #5) was filed purporting to

show service of process on Defendant William Johnson.

7. Jessica Leiker was not authorized or appointed by V/illiarn Johnson as an

agent to accept selvice on his behalf, nor is she alleged to be in the Cornplaint (Dkt.

#1). Jessica Leiker Affidavit, Exhibit A, '1T 3.
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8. Jessica Leiker was not authorized or appointed by Elic Clark as an agent to

accept service on his behalf, nor is she alleged to be in the Complaint (Dkt. #1)

Jessica Leikel Aflìdavit, Exhibit A, T 4

III. Oucstions Prcscntccl.

A. Whether Plaintiff has Failed to State a Claim upon'Which Relief can be

Granted against Defendants Williarn Johnson and Eric Clark?

R. Whetl-rel this Coult has Personal Jurisdiction over Plaintiff s Clairns?

ry. f,csal Arsumcnt ancl Authoritics

In evaluating a motior-r to disrniss, all well pled hctual allegations are taken as

true. Free y. l)epartntent of Corrections,949 F.2d 360,361 (lOth Cir. l99l). This

deferential rule, howevcr, does not allow the court to assume that a plaintiff can prove

facts that tl-rey have not alleged or that the defendants have violated the law in ways that

have not been alleged. Gallardo v. Board o/'County Comm'r,s, Kearny County,857 F.

Supp. 783,786 (D. I(an. 1994). Legal conclusions made by thc parties are not taken as

tlue. Kruse v. I-[av,ctii, 857 Iì. Sr-rpp. 741,749 (D. IJawaii 1994). A cotut may grant a

motion to disrniss where there is no doubt the plaintiff cannot prove any set of facts

entitling him to relief. Conley v. Gibson,355 U.S. 41,45-46 (1957). See generally,5A

Wlight & Miller, Fed. Plac. & Proc.; Civil 2d S 1368 (1990).

Fed.R.Civ.P. 8 requiles Plaintiff to "provide the 'grounds' of lhisl 'entitle[rnen1]

to relief fby alleging] more than labels and conclusions, and a folmulaic recitation of the

elenrents of a cause of action will not do." Bell Atl. Corp. v. Tv,ombly, 550 U.S. 544, 555

(2007) (citing Popasan v. Allain,478 U.S. 265,286 (1986)); see also Phillips v. County

of Attegheny, 515 F.3d 224,23313'd Cir.2008X"[I]t is no longel sufficient to allege mere

4{K03778llDOC;l)
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elements of a cause of action; instead 'a complaint must allege facts suggestive of [the

proscribed] conduct"')(citation omitted). The U.S. Supleme Court has further clarified

its holding in Tu,ombly, mal<ing it clear that a cornplaint must "contain sufficient factual

rnattel, accepted as trlre, to 'state a claim to relief that is plausible on its face."' Ascroft v.

Iqbal, 129 S.Ct. 1937,1949 (2009). A clairn has facial plausibility when the plaintiff

pleads factual content that allows the coult to draw the reasonable inference that the

defendant is liable for the misconduct alleged. Id. at 1949.

A corollaly to Plaintiff s obligation to plead factual content is that courts "are not

botrnd to accept as true a legal conclusion couched as a factual allegation." Papasan,478

U.S. at 286. Nor is the Court "required to accept as true allegations that are merely

conclusoly, unwarranted deductions of fact, or unreasonable inferences." In re Gilead

Sciences Sec. Litig.,536 F.3d 1049, 1055 19tl'Cir.2008) (quotation omitted); see also

Ty,ombly,550 U.S. at 557 (a plaintiff cannot rely on conclusory allegations of a violation

but must plovicle "factual cnhancement" of how the alleged violation occurred to support

its clairns). Thus, the Supreme Court has instructed that "a collrt considering a motion to

dismiss can choose to begin by identifying pleadings that, because they are no more than

conclusions, are not entitled to the assumption of truth." Iqbal,129 S.Ct. at 1950.

"Rule 8 does not empower [a plaintiffl to plead the bare elements of his cause of

action, affix the label "general allegation," and expect his complaint to survive a motion

to dismiss." Iqbal, 129 S.Ct. at 1954 (citations ornitted). "[T]l-re pleading standard Rule

8 announces does not require 'detailed factual allegations,' blrl it demands more than an

unadorned, the-defendant-unlawfully-harmed-rne accusation." Iqbal, 129 S.Ct. at 1949.

5fl(037781IDOC;l)
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Plaintiff must plead each elernent of liis USERRA claims under Rule 8 with supporting

facts rather than mere "labels and conclusions." Tv,ombly,550 U.S. at 557

A. l'laintifï has F'ailccl to Statc a Claim Upon rvhich lìclief Can bc

Granted asainst Dcf'cnclants William .Io hnson and flric Clark. Under the provisions

of USERRA, Defendants Williarn Johnson and Eric Clark are not "employers" against

whom claims may be brought.2 USEIìR,,\ inclLrcles in its deflnition oJ'"elnplo1,er' sr-rb.icct

to sLrit fÌrr tJSlrlìi{A r jolations "a 1'rcrson or other entil¡'to u,hom thc empìo,ver has

c1e le -uatctl thc ltcrlonr¿ìrlcc of crrplo¡'nrent-re latccl lcsponsibilitics." ^S¿c 38 I-JSC 
S\

1303(4), 'l-his st¿rtutorr langrLage cloes not. ho\\'cver'. ans\\'cr tlie c1r-teslion ¿rs to rvhelheL

irrclividuals u,ho ale statc cmplovees are sLrb-jcct to suit in lèdcral court. In the genet'al

de fìnitions ol' t ISIrIìllA. thc ternr "State'' specilìcal[,v inc]nc1e s the "political

sLrbclivisions" ol'such Statcs of tlie tJnitecl St¿rtes. ,tec 38 t.lSC $ 4303(1rl). ¡\ccordingll'.

thc LJr"ril'ìr:cl Gorc¡l'llncut of'\\/)arrclottc CoLurtr/Kansas Cit¡'. ì(arrsas/lloalcl of'Public

[Jtilitics. a politicaI subclirision o1'the Statc ol Kansas. is a ''State" lbl purposcs o1'

ì.JSt1l{lì43.

AlthoLrgh lhc'l'cnth Circuit has not directlr,addlessed tliis issuc. the Ninth Circr-rit

has concludcd that "Scction 4323 does not crcate eithel an express or implied caLrse o1'

¿ìctior.ì against inc[iviclual st¿rtc slrpcn,isors." Toyvnsend v. Univ. of Alosko, 543 F.3d 478,

485 (9th Cir. Alaska 2008). In reaching such a conclusion the Court reasoned as follows:

2 In paraglaphs 3 and 4 of his Cornplaint (Dkt. #l) Plaintiff alleges legal conclusions that Defendants
William Johnson aud Eric Clall< are errployers, as defined as USERRA. As set forth above, such legal

conclusions are rlot tal<en as trLre f'or purposes of a motion to dismiss. See Papasan, 478 U.S. aI 286;
Twombly,550 U.S. at 555.t The exception being 38 USC S a323(iXthe enfolcernent provisions) which, for purposes of $ 4323,
defines a "private employer'" to inclr"¡de political subdrvrstons.
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Despite the plain text of the statute, fthe Plaintiffl argucs that USERRA

also creates a cause of action against the supervisors, because the Act

defines "ernployer" to include "a person, institution, organization, or other

entity to whom the employer has delegated the perforrnance of

employment-related responsibilities," 38 U.S.C. $ 4303(4XAXi)

(emphasis added), and the supelvisors are pelsons. The USERIIA cause of

action, howeveL, arises against "a State (as an employer')." See id. $

a3n@)Q). h-rdividual supervisors are not included in the definition of

"State." See id. $ 4303(14) (defining "State"). Although the cause of

actiorl can be brought against a "State (as an employer)," "as al'ì employer"

describes the capacity in which the State can be sued; it does not create a

cause of action against individual state employees even if they exercise

supervisory lesponsibility. Thus, an action under USEIìRA is available

only agair-rst the State "as an employer," ancl not in some other capacity...

'fhus, [Plaintiff s] atternpt to sue individual supervisors uncler the cause of

action which the Act provides against a "State (as an ernployer)" fails".

Tot'vnsend v. Univ. of Alaska,543 F.3d 478,486 (9th Cir. Alaska 2008)

Following the logic of tl-re Coult in Townsend, it is clear that the clairns against Williams

and Clark fail as there is no claim available under USERRA against a supervisor of a

state ernployer.a

a Furthermore, Deferrdant Unif-ied Governrneut of Wyandotte County/I(ansas City, I(ansas/Board of Public
Utilities has agreed that it will satisfy any darnages recoverable against Deferrdants William Johnson and/or'
Eric Clalk. Accordingly, Dismissal ol'the individual Defendants in this case will not prejudice Plaintifls
recovely.

7{K037781t DOC; l}

Case 2:12-cv-02723-JAR-DJW   Document 9   Filed 12/06/12   Page 7 of 10



ll. I)cfcndants William Johnson and Eric Clark arc Entitlcd to Dismissal of

Plaintilï's Com rrlain t Dl(t. #1) f'or Lacl< of Pcrsonal Jurisdiction duc to Plaintiffls

tr'qilrrrn fn Sovr¡ c thcsc l)cf'cncìants with Proccss as Tlnnrr rnrì lrr¡ Ir-nrl I) l-ir¡ ì) 4

Plaintiff has never properly served Defendant V/illiam Johnson and Eric Clark in this

litigation. His Cornplaint (Dkt. #l) was filed on November 13,2012. On November 19,

2012, a Return of Service (Dkt. #4) was filed puporting to show service of process on

Defer-rdant Elic Clark. The Returr-r of Servicc indicates that the Summons and Cornplair-rt

were purportedly served on November 15, 2072, by service ot'summons at Defendant

Eric Clark's place of employment upon Jessica Leiker, who is designated to accept

service of process or-r behalf o1'lloard of Public Utilities, but whom Defendant Eric Clark

did not designate or authorize as his agent to accept service on l-ris behalf. See Affidavit

of Jessica Leiker, tf4. Tl-ris attempt at service is not proper under the Rule s and does not

cor-rstitute service on l)efer-rdant Eric Clark. Instead, Fed.R.Civ.P. a(e)(2) provides that

service upon an inclividual shall only be effected by "(A) delivering a copy of the

slunlrons and of the cornplaint to the indiviclual personally; (B) leaving a copy of each at

the individual's dwelling ol usual place of abode with someone of suitable age and

discretion who resides there; oL (C) delivering a copy of each to an agent authorized by

appointment or by law to receive service of process." Accordingly, no service has been

effected on Defendant Eric Clark and he is entitled to dismissal of the claims against him

on that basis.

Also on Novembel 19, 2012, a Return of Service (Dkt. #5) was filed purpolting to

show service of process on Defcndant Williarn Johnson. Again, tl-re Return of Service

indicates that the Summons ar-rd Complaint were purportedly served on November 15,

8{l(03778 IIDOC; l}
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20\2, by service of summons at Defendant 
'William 

Johnson's place of employment upon

Jessica Leiker, whom Defenclant William Johnson did not designate or authorize as his

agent to accept service on his behalf. See Affidavit of Jessica Leiker, fl3. This attempt at

service is tl-relefore not proper under the Rules and does not constitute service on

Defendant William Johnson.

V. Conclusion. Plaintiff has not pled a viable claim against Defendants William

Johnson and Eric Clark and cannot establish jurisdiction as to Defendants William

Johnson and Elic Clark. lhelefore, Plaintiff s clairns against these Defendants as alleged

in his Cornplaint (Dkt. #1) should be dismisscd.

Respectfully submitted,

McAnany, Van Cleave & Phillips, P.A.
10 E,. Carnbridge Circle Drive, Suite 300
Kansas City, Kansas 66103
Telephone (913) 37 l-3 83 8

Fax (913)371-4722
Email: ru,onncllfD,nrvplar,t,.corl

iq,ilsonl¿Ð.rn trnlallr.cont

By /s/ Robert J. Wonnell
Robert J. Wonnell #20727
Jane Sieve-Wilson lfn$7
Att or n eys for Defend a n ts
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CERTIFICATE OF SERVICE

I, the undersigned, do hereby certify that a true and colrect copy ofthe above and

foregoing was sent electronically pursuant to D.Kan.R.5.4.2 and26.3 and via U.S. first-
class mail, postage plepaid, to the below listed individuals on this the _ day of
December,2012.

Luanne Leeds
LEEDS LAW, LLC
515 SW Horne Street, Ste. 201

Topeka, KS 66606
leedslr-raØgmail.com
Att o rney .fo r P I a i nt iff

/s/ Robert.I. W
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